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- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
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earned patent term adjustment. See 37 CFR 1 .704(b). 
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8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) n The drawing(s) filed on is/are: a)\Z\ accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
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DETAILED ACTION 

1. The text of those sections of Title 35, U.S. Code not included in this action can be found in a 
prior Office action. 



Claim Rejections - 35 USC § 103 

2. Claims 9-12, 15 and 16 are rejected under 35 U.S.C. 103(a) as being unpatentable over Miller et 
al.'774 (previously cited) further in view of Sperinde'248 (USPN 4,623,248). 

Miller et al.'774 discloses an apparatus and method for monitoring local cerebral physiology (see 
TITLE), wherein the apparatus comprises an oximetry probe, a cranial access bolt and means for 
supporting optical fibers of the apparatus (col. 8, lines 28-55 and col. 14, line 65 - col. 15, line 4) and the 
method is capable of measuring an oxygen saturation level of the brain by inserting the apparatus into the 
cranial access bolt (see ABSTRACT, col. 5, lines 20-24 and col. 13, lines 17-37). Miller et al.'774 
discloses all the elements of the current invention except for the details of the oximetry probe, specifically 
a first monochromatic light source, a second monochromatic light source, a first and second optical fiber, 
a receiver, means for determining the oxygen saturation level of the blood and means for pulsing each 
light source. Figure 4 of Sperinde'248 teaches an invasive oximeter probe comprising a first 
monochromatic light source 4, a second monochromatic light source 6, a first optical fiber 26 for 
transferring light from at least one light source to an internal measurement site, a receiver 32, a second 
optical fiber 28 for transferring light reflected from the measurement site to the receiver, means 9 for 
pulsing the light from the first and second light sources sequentially along the first fiber and means 74 for 
determining the oxygen saturation level of the blood at the internal measurement site based on the light 
produced by the light sources and the light received by the receiver (see Figure 4 and description thereof). 
It would have been within the skill of the art to use the oximetry probe of Sperinde'248 as the oximetry 
probe of Miller et al.'774 since Miller et al.'774 discloses an invasive oximetry probe, but fails to give the 
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details of the oximetry probe, and Sperinde'248 discloses the details of an optical oximetry probe that is 
capable of being used as the oximetry probe of Miller et al.'774. Regarding the limitation in claim 9 
(there is no claim with this number) that the optical centers of the first and second optical fibers are 
separated from one another by at least 1mm at their distal ends, it is noted that the Applicant has failed to 
provide criticality or unexpected results for this distance in the Specification. Therefore, it would have 
been within the skill of the art, through due experimentation, to realize an optimal distance between the 
distal ends of the first and second optical fibers to obtain the most accurate saturation level measurements. 
3. Claim 13 is rejected under 35 U.S.C. 103(a) as being unpatentable over Miller et al.'774 further 
in view of Sperinde'248, as applied to claim 9, further in view of Casciani et al.'363 (USPN 6,272,363). 

Miller et al.'774 further in view of Sperinde'248 discloses all the elements of the current 
invention, as discussed in paragraph 2 above, except for the specific wavelengths emitted by the light 
sources. Casciani et al.'363 discloses that conventional pulse oximeters emit light at red and infrared 
wavelengths, wherein the red wavelength is near 660nm and wherein the infrared wavelength is in the 
range of 880nm to 940nm (col. 1, lines 50-54). It would have been within the skill of the art to modify 
the light sources of Miller et al.'774 further in view of Sperinde'248 to produce light having a peak 
emission wavelength of 660nm and between 820nm to 930nm, as taught by Casciani et al.'363, since 
Sperinde'248 discloses that light sources are used to produce different wavelengths of light capable of 
providing a tissue oxygenation measurement, but fails to give details of the wavelengths, and Casciani et 
al.'363 teaches wavelength values well known in the art for conventional tissue oximetry measurements. 



Response to Arguments 

4. Applicant's arguments, see the Remarks, filed 15 April 2009, with respect to the rejection of 
claims 9-16 via Keller further in view of Miller have been fully considered and are persuasive. The 
rejection of claims 9-16 with respect to Keller further in view of Miller has been withdrawn. Applicant's 
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arguments with respect to the rejection of claims 9-16 with Miller further in view of Keller have been 
fully considered but they are not persuasive. Applicant argues on pages 8 and 9 of the Remarks that 
Miller teaches a Doppler flowmetry sensor and does not teach an oximetry probe. Examiner would like to 
draw the Applicant's attention to the ABSTRACT of the Miller reference, which explicitly states that "In 
another embodiment, a combined probe includes a tissue oxymetry probe...", to col. 5, lines 20-24 which 
states that "In another embodiment, a combined probe includes a tissue oxymetry probe...", and col. 13, 
lines 17-37 which states that "a conventional tissue oxymetry probe... may be included into the combined 
probe or substituted for the ICP probe.", each of which was cited in the previously mailed Office Action. 
Therefore, Miller does in fact disclose a tissue oximetry probe. However, for the reasons argued against 
combining Keller and Miller discussed on page 8 of the Remarks, the rejection of claims 9-16 with 
respect to Miller further in view of Keller have been withdrawn, and a new rejection of claims 9-16 with 
Miller and Sperinde, and further with Casciani (Claim 1 3) has been made. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to ETSUB D. BERHANU whose telephone number is (571)272-6563. The examiner can 
normally be reached on Monday - Friday (7:00 - 3:30). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, Long 
Le can be reached on (571)272-0823. The fax phone number for the organization where this application 
or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained 
from either Private PAIR or Public PAIR. Status information for unpublished applications is available 
through Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer 
Service Representative or access to the automated information system, call 800-786-9199 (IN USA OR 
CANADA) or 571-272-1000. 

/Eric F Winakur/ 

Primary Examiner, Art Unit 3768 
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